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Rule 13(a) of the Local Rules of Civil Procedure, United 
States District Court for the District of Columbia 
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COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


COURT RULES INVOLVED 


Local Rule 13(a) of the Rules of Civil Procedure provides: 


(a) DISMISSAL WITHOUT PREJUDICE; NOTICE OF; 
WARNING. 


If a party seeking affirmative relief fails for six months from 
the time action may be taken to comply with any law, rule or 
order requisite to any prosecution of his claim, or to avail of 

a right arising through the default or failure of an adverse par- 
ty, or take other action looking to the prosecution of his claim, 
or to file a certificate of readiness under Rule 11(d) within six 
months of the date the action is called on the call of the civil 
calendar, the complaint, counterclaim, cross-claim, or third-par- 
ty complaint of said party, as the case may be, shall stand dis- 
missed without prejudice, whereupon the Clerk shall make entry 
of that fact and serve notice thereof by mail upon every party 
not in default for failure to appear, of which mailing he shall 
make an entry. One month prior to the termination of the six 
month period the Clerk shall warn the dilatory party by mail 
that his claim will stand dismissed if he fails to comply with 
this rule, making an entry in the docket of the mailing. 


QUESTION PRESENTED 


Whether the trial court abused its discretion in over-ruling the 
objections to the Recommendation of the Pretrial Examiner. 


JURISDICTIONAL STATEMENT 


This is an appeal by the plaintiffs Bernard Smallwood and Wil- 
helmina Smallwood from the dismissal of the action for setting aside 
a deed of trust on the ground of fraud pursuant to Rule 13(a) of 
the Court below. The Court below had jurisdiction of the cause un- 
der and by virtue of Title XI, Section 306, D.C. Code as amended. 
Jurisdiction of this Court is founded on Title 28, U.S. Code, Section 
1291. 


REFERENCE TO RULINGS 


Appellants appeal from the ruling of Judge Gesell of June 16, 
1970, denying the objections to the Recommendation of the Pre- 
trial Examiner. 


STATEMENT OF THE CASE 


Appellants filed an action to set aside a deed of trust and other 
contract obtained by fraud and for damages. Named as defendants 
are the Continental Contracting Company, Charles W. Morgan, Atlas 
Subsidiaries of Delaware, Inc., and the trustees under the deed of 
trust, A.J. Mascetta and Ralph O. Weed. Atlas filed an answer Aug- 
ust 16, 1968, and served interrogatories on the plaintiffs September 
26, 1968. On November 20, 1968, a notice that the case would be 
dismissed under Rule 13 was mailed. On December 31, 1968, the 
case was dismissed. The Appellants filed a motion to reinstate prompt- 
ly. Opposition was filed and the pretrial examiner recommended 
that the case not be reinstated. Appellants filed objections to the 
recommendation on May 1, 1970. On June 16, 1970, the Court de- 
nied the objections. This appeal followed. 


STATEMENT OF FACTS 


The Appellants filed an action to set aside a deed of trust and 
other contracts, alleging that they were obtained by fraud, and for 
damages arising from the fraud. The summonses for Charles W. Mor- 
gan, A.J. Mascetta, Ralph O. Weed and Continental Contracting Com- 
pany, Inc., were returned by the United States Marshal with the no- 
tation “‘not to be found in my District” by April 1, 1968. ‘There- 
after Atlas Subsidiaries of Delaware, Inc., filed an answer on August 
16, 1968. It filed interrogatories to the Appellants on September 
26, 1968. On February 14, 1969, Atlas filed a notice of taking de- 
positions. A motion to compel the Appellants to submit to deposi- 
tion was filed and granted March 25, 1969, and the depositions were 
taken June 20, 1969. 


Notice that the case would be dismissed under Rule 13, Local 
Civil Rules, was mailed November 20, 1969, and the Clerk dismis- 
med the action December 31, 1969. The Appellants filed a motion 


to reinstate the cause and Appellee opposed the motion. The pre- 
trial examiner recommended that the motion be denied. Appellants 
filed objections to the recommendation on May 1, 1970. On June 
16, 1970, the objections were denied. 


SUMMARY OF ARGUMENT 


The court below abused its discretion in denying the Appel- 
lants’ objections to the recommendation of the pretrial examiner. 


ARGUMENT 


THE COURT ABUSED ITS DISCRETION IN DENYING APPEL- 
LANTS’ OBJECTIONS TO THE RECOMMENDATIONS OF THE 
PRETRIAL EXAMINER. 

The pretrial examiner recommended that the motion to re- 
instate the case be denied. This, in effect, denied the Appellants re- 
lief from what they claim is a fraudulent deed of trust and left stand- 
ing contracts which they claim were obtained by fraud. It left them 
liable for paying a note on their property which they claim was ob- 
tained by fraud. 


The’ basis of the recommendation was the delay in the case and 
the fact that counsel had not affected service of the complaint and 
summons on four elusive defendants. The United States Marshal 
was unable to serve them. They had moved their places of business 
to avoid being served (see objections to recommendation of pre- 
trial examiner, App. 5-6). 


Even if counsel for the Appellants was negligent, it was an 
abuse of discretion to dismiss the action or to let it stay dismissed. 


Bibeau v. Northeast Airlines, U.S. App. D.C. No. 23,303, July 
10, 1970, is similar to the instant cause. There the appeal was from 
the trial court’s refusal to reinstate a wrongful death action. In re- 
versing the lower court, this Court held: 


“While it is within the discretion of the District 
Court to deny a motion to reinstate a case which | 
has been dismissed for lack of prosecution, in this' 
case we feel that discretion has been abused. We | 
recognize and whole heartedly approve of the Dis-; 
trict Court’s justifiable interest in eliminating the | 
“dead wood” from its calendar and in avoiding 
the prejudice which can accrue to a defendant when 
a plaintiff is dilatory in presenting his case. But at | 
the same time the interests of justice require that 
the dereliction of counsel should not uniformly bar 
plaintiffs with valid claims from recovery through — 
an inflexible application of the rule.”’ 


This Court also reversed the lower court in Barber v. Ti urber- 
ville, 94 U.S. App. D.C. 335, 218 F.2d 34 (1955), where the lower 
court refused to vacate a default judgment where the appellant had 
inadvertently failed to file an answer within the time prescribed. Cf. 


Tozer et al. v. Charles A. Krause Milling Co., 189 F.2d 242 (CA 3, 
1951); Field v. American West-African Line, Inc., 154 F.2d 652 
(CA 2, 1946); Bridoux v. Eastern Air Line, 93 U.S. App. D.C. 369, 
214 F.2d 207 (1954); Williams v. Capital Transit Co., 94 U. S. App. 
221, 215 F.2d 487 (1954). 


It is submitted that a rigid application of Rule es to the 
Appellants was not justified. Appellee does not show any ‘harm to 
it as a result of the delay and the Appellants indicated that they 
were to be ready for trial by October, 1970 if the action was rein- 
stated (See objections to recommendation of pretrial examiner (App. 
5-6). The lower court’s action was doubly harsh in that the statute 
of limitations has run and the dismissal bar Appellants’ ren for- 
ever. 


CONCLUSION 


The court below abused its discretion in dismissing the action 
by denying Appellants’ objections to the recommendations of the 
pretrial examiner. Therefore, Appellants urge that the lower court 
be reversed. 


Respectfully submitted, 


Bruce R. Harrison 


6819 George Palmer Highway 
Seat Pleasant, Maryland 
336-3900 


Attorney for Appellants 
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App. 1 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
BERNARD SMALLWOOD, et al., 
Plaintiffs, 
vs. Civil Action No. 702-68 


CONTINENTAL CONTRACTING COMPANY, 
Inc., et al., 


Defendants. 


COMPLAINT TO SET ASIDE DEED OF TRUST AND OTHER CONTRACTS 
OBTAINED BY FRAUD AND FOR DAMAGES ARISING FROM FRAUD 


Plaintiffs by their updersigned attorney, Bruce R. Harrison, 


complain against the defendants as follows: 


1. Jurisdiction vests in this Court under 28 U.S.C. 1332 as 


amended, 11 D.C.C, 521 (Supp. V. 1966); Title 26, Chapter 6 of 
D.C. Code; 45 D.C.C. 1414 and 1416, and 701 (1961) and 
42 D.C.C. 107 (1961). The amount in conreoversy exceets $10,000.00 
exclusive of costs and involves title to real estate located within 
the District of ae : 

2. The pjaintiffs are residents of the District of Columbia 
and joint owners in fee simple of certain real property known as 
Lot 17, square No. E of 3538 within the District of Columbia which 
is commonly known as 134 Rhode Island Avenue, N.E.. The Continental 
Construction Company, a defendant in this case, is a Corporation 
doing business in the District of Columbia; the defendant, Charles 
W. Morgan is an employee or owner of Banker's Mortgage Company, 722- 
llth Street, N.W., Washington, D.C; and the Atlas Subsidiaries of 


App. 2 


Delaware, Inc., hereinafter referred to as Atlas, is a Delaware 


corporation doing business in the District of Columbia. 

3... On. or. about March, 1967, a person believed to be the defendant . 
Charles W. Morgan, acting as agent for the defendants, solicited and 
obtained aninitial contract to perform certain work on the involved 
premises, to be performed by the defendant, Continental Construction 
Company; that the sum charged of $4,967.67 was far greater than the 
actual work performed; that the note pursuant to the contact was 
usurious and in fact the work was never performed; that defendant, 
Morgan,. subsequently obtained a loan for plaintiffs, from Montgomery 
Federal Savings and Loan; that Morgan was in the business of soliciting 
persons of marginal income to “steer" to the Montgomery Federal Saving 5 
and Loan; that the note signed by plaintiffs in favor of continental 
is usurious and is the resckt of a conspiracy between Continental 
and defendant, Morgan, to defraud pleintiffs. 

4. On or about » plaintiffs received a letcrer 
on stationary bearing the letterhead of the defendant, Atlas, 
informing them that said defendant had purchased the note and deed 
of trust executed for the Continental Construction Company and 
requesting that payment on the note and deed be made to said defendant 
Anstead of to the defendant Continental Construction Company. 

5. The series of transactions recited in the preceding para- 
graphs were part of a scheme originated by the defendants, Continental 
and Morgan, in which they prowred contracts to perform renovations and 


a resultant deed of trust and note at a usurious rate of interest. 


App. 3 


Defendant, Arlas, therefore mst be charged with full notice of all 
infirmities of the note and deed of trust. Their purported purchase 
of the note and deed of trust is merely an attempt to evade the usury 
and money lending lews of the District of Columbia. 

6. The deed of trust purportedly executed on Anril 12, 1966, ts 
recorded with the Recorder of Deeds of the District of Columbia in 
Liber 12593, Folio 674, The deed of trust bears the names of the 
Gefendants, Weed and Mascetta as trustees. : 


WHEREFORE, above premises considered, pleintiffs are entitled 


to judgment against the defendants as follows: 

1. An order canceling the said deed of trust co plaintiffs* 
eeal estate and an order requiring the defendants A. J. Mascetta 
and Ralph 0. Weed, as trustees of said deed of trust to prepare 
any instruments which may be required to assure the proper cancel- 
lation of said deed of trust, or should they so refuse, the eppoint- 
ment of other trustees to execute any needed instruments to cancel 
said deed of trust. : 

2. An order rescinding each and every contract which plaintiffs 
entered into with any or all of the defendants with return of all 
of the consideration paid by plaintiffs for and in relfance on said 
contracts. : 

3. Order an accounting to the Cart, and pursuant thereto, require 
the defendants, Atlas to pay to the Court the proceeds received from 
the collections on such illegal and void notes and disburse said 


amounts to the plaintiffs as the Court may deem proper and just. 


App. 4 


&. Enjoin the defendant Atlas from taking any action towards 
the collection of any such loans as may heretofore have already 
been made by them to plaintiffs. 

5. Grant plaintiffs reasonable attorney fees, costs and court 
costs in bringing this action; 

6. Against each defendant $100,000 punitive damages for being 
illegal money lenders, engaging in usury, and fraud against the 
plaintiffs. 

7. And such other and further refief as this Court may find 
needed or proper in order to carry out the objectives of this action. 


{Subscription Omitted in Printing] 


{Certificate of Service Omitted in Printing] 


(Caption Omitted in Printing] 


RECOMMENDATION OF PRETRIAL EXAMINER 
Upon consideration of plaintiffs' motion to reinstate 
the action after dismissal under Rule 13(a), the opposition 
i oral argument thereon, 
of defendant Atlas Subsidiaries of Delaware, Inc., thereto,/ 
and the record herein, and it appearing that the complaint 


was filed March 20, 1968, answer was filed by Atlas on 


August 16, 1968, the summons as to the remainign defendants 


were returned with service incomplete in March and April, 
1968, and there has been no further attempt to serve the 
remaining defendants; and it further appearing the plaintiffs 
submitted to deposition only after the Court's order of 
March 25, 1969, and have never filed answers to the inter- 


App. 5 


rogatories served on them by mail September 24, 1968, and 
filed herein September 26, 1968, although counsel. for Atlas 
stated a copy of answers had been received fron plaintiff's 
counsel on or about May 7, 1969, and it appearing that there 
has been a continuing want of prosecution by plaintiffs, 
with no action after the taking of plaintiffs deposition 
on April 4, 1969, up to the time of dismissal on December 31, 
1969, it is this 2hth day of April, 1970, , 

RECOMMENDED that plaintiffs’ motion to reinstate the 
case be denied. | 


Signed) ELIZABETH BUNTEN 


[Caption Omitted in Printing] 


OBJECTIONS TO RECOMMENDATIONS 
OF PRE-TRIAL EXAMINER 

1. That the affirmation of the pre-trial examiner's recom= 
mendation would deprive plaintiffs of their day in court, especially in view 
of the fact that the statute of limitations has now run. | 

2. That plaintiffs are of marginal ecanomic status and it was 
this type victim that the served and unserved defendants preyed upone 

3. That the record shows that the unserved defendants “moved” 
their a of business and have deliberately avoided service; that the 
files of this Court will indicate that numerous law suits have been filed 
against the defendant Charles W. Morgan; that even to pay the costs of a 


special process server would exert a great financial strain upon plaintiffs. 


‘4. That if the above matter is re-instated the plaintiffs 


will be prepared for trial by October 1970. 
{Subscription Omitted in Printing] 


{Certificate of Service Omitted in Printing] 


(Caption Omitted in Printing] 


MOTION TO RE-INSTATE CAUSE 

Comes now the plaintiffs and moves this Honorable Court to 
reinstate the above entitled cause and as grounds therefor states 
as follows: 

1. That plaintiffs had effectuated service upon the pri- 
mary defendant, Atlas Subsidiaries Corporation of Delaware, Inc., 
but the remaining defendants actively avoided service of process. 

2. That if the action is reinstated a motion for a special 
process servicer will be filed. and if service cannot be effec- 
tuated the action will be dismissed against the avoiding defendants, 


3. That plaintiffs will suffer irreparable harm and lose 


their ay in Court if said action is not reinstated. 


[Subscription Omitted in Printing] 


[Caption Omitted in Printing] 


eee 


MEMORANDUM OF POINTS AND AUTHORITIES 


Rule 13, Lecal Rules 


Files and records of this case 


Inherent Equity jurisdiction of this Court. 


[Subscription Omitted in Printing] 


[Caption Omitted in Printing] 


! 
OPECSETICI CP PIISUPATE ATLAS SULSEDFARIES OF 
DELAMAPE TO PIAT TESTS 'S HoTio TO RS SEE Clgss 


Comes nov the dofencant, Aties Subsidiaries of 
Delovare, Inc. (hereinatter "elas", by Freer and respect- 
fully moves this Ccurt to Giontss plaintife's motion to reinstate 
cause and es grevnds therefor states as follows? 

1. Pleintiffs have willivily refused to comply with 
local rule 13 and have not set forth legally sufficient gzownds 
for reinstatement. 

2. The history of this case is replete with efforts 
on the port of the plaintiffs to delay exd binder defendant 
Atles in its efforts for reasonzble disecvery ead this Court 
has in the past had to compel plaintifts to submit to discovery. 

3. The wreesen2dle cclay in this matter hes ccused 
and is causing irreparable hara-to the reoubarton of defenzsnt 


Atlas. 


WHEREFORE, the prenfses considered, defendant Atlas 
prays that plaintiffs’ motion to reinstate cause be denied. 


[Subscription Omitted in Printing] 


[Caption Omitted in Printing] 


POTTS AND AUSORITIZS I 
SUPESRT CPF OPICSELEM OF DIFEIPANT 4 ZELASS SU32 
SIDIARTES OF PELATIRE To ESTES LOLI 
TO PEDISTCR CAUSE 
1. Rule 13, Local Rules. 
2. Record in this case. 


{Subscription Omitted in Printing] 


[Caption Omitted in Printing] 


WOTATION OF DISMISSAL 
(Local Civil Rule 13) 


Pursuant to the requiresent of Local Civil Rule 13(a) you 
above action 


@re hereby notified that the 


stants dienissed as of — 22729-69 , without prejudice. 


(Caption Omitted in Printing] 


NOTICE OF APPEAL 


Notice is hereby given that Bernard Smallwood and Wilhelmina 


Smalizwood hereby appeals to tie United States Court of Appeals for the 
District of Columbia Circuit from the decision of this Court entered in the 
above captioned proceeding on the isth day of June, 1970. 


[Subscription Omitted in Printing] 


ie ie 
oe Cor sare om We Dpo ch ef for 


SHareS: Court: 
cS the wiser. of Caleabia 


Mea 


INDEX 


Statement of the Issue Presented 
Statement of the Case 
Argument 
Conclusion 
TABLE OF AUTHORITIES 


CasEs: 


Sheaffer v. Warehouse Employees Union, Local No. 
730, 408 F. 2d 204 (D.C. Cir., 1969) ; cert. denied, 
395 U.S. 934 (1969) 


Slavitt v. Meader, 278 F. 2d 276, 107 U.S. App. D.C. 
396 (D.C. Cir., 1960), cert. denied, 364 U.S. 831 
0) 


Sweeney v. Anderson, 129 F. 2d 756 (10th Cir., 1942) .. 


IN THE 


United States Court of Appeals 


For tHe Disraicr or Cotumsra Crecurr 


No. 24,557 


Bezrnarp SMALLWOOD aND WILHELMINA SMALLWOOD, 
Appellants, 
v. 
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Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE ATLAS SUBSIDIARIES OF 
DELAWARE, INC. 


STATEMENT OF THE ISSUE PRESENTED 


Whether the trial court grossly abused its discretion in 
sustaining the Recommendation of the Pre-Trial Examiner 
that the plaintiff’s Motion to Reinstate this case be denied. 


This case has not previously been before this Court. 


2 


STATEMENT OF THE CASE 


On March 20, 1968, plaintiffs (appellant’s herein) filed 
a complaint ‘‘to set aside deed of trust and other contracts 
obtained by fraud and for damages arising from fraud.” 
The complaint named five defendants and, inter alia asked 
for $100,000.00 punitive damages. 


On August 7, 1968, defendant Atlas Subsidiaries of Dela- 
ware, Inc. (hereinafter ‘‘Atlas’’), received 2 copy of the 
complaint and on August 16, 1978 filed its answer. 


On September 26, 1968, Atlas served interrogatories on 
the plaintiffs and answers to these interrogatories have 
never been filed with the lower court but informal and un- 
sworn ‘‘answers’’ were received by Atlas almost eight 
months later after numerous requests to plaintiffs. 


Atlas noticed the plaintiffs’ depositions on February 
14, 1969. They failed to appear, and an order compelling 
discovery was entered on March 25, 1969. 


On November 20, 1969, plaintiffs were warned of im- 
minent dismissal under Local Rule 13. Nothing was done 
by them and dismissal without prejudice was noted by the 
lower court as of December 12, 1969. 


ARGUMENT 


The principles of law governing cases dismissed for want 
of prosecution are succinctly set forth in the oft quoted case 
of Sweeney v. Anderson, 129 F. 2d 756 (10th Cir., 1942) 
where the court stated at 758: 


“The elimination of delay in the trial of cases and 
the prompt dispatch of court business are prerequisites 
to the proper administration of justice. These goals 
cannot be attained without exercise by the courts of 
diligent supervision of its own dockets. Courts should 
discourage delay and insist upon prompt disposition 
of litigation. Every court has the inherent power, in 


3 


the exercise of a sound judicial discretion, to dismiss 
a cause for want of prosecution. The duty rests upon 
the plaintiff to use diligence and to expedite his case 
to a final determination. The decision of a trial court 
m dismissing a cause for lack of prosecution will not 
be disturbed on appeal unless it is made to appear that 
there has been a gross abuse of discretion. (Citing 
cases.) (Emphasis added.) 


See also, Sheaffer v. Warehouse Employees Union, Local 
No. 730, 408 F. 2d 204 (D.C. Cir., 1969) ; Cert. denied, 395 
U.S. 934 (1969); Slavitt v. Meader, 278 F. 2d 276; 107 
U.S.App.D.C. 396 (D.C. Cir., 1960). 


The sole question presented for consideration of this 
Court is whether there was a ““gross abuse’’ of discretion 
by the lower court in allowing the dismissal under local 
Rule 13 to stand. This was a factual determination in the 
first instance by the lower court and we submit the record 
in this case clearly supports the lower court’s opinion in 
that: 


—After the initial incomplete return of service, Plain- 
tiffs made no further attempts to serve the defendants 
other than Atlas. 


—Plaintiffs never answered, under oath, interrogatories 
propounded over two years ago. 


—Plaintiffs refused to submit to depositions until com- 
pelled to do so by the Court. 


—After receiving notice of the pending dismissal, plain- 
tiffs inaction continued resulting in dismissal, 


Thus, the record makes clear that in addition to inex- 
cusable delay and inattention, plaintiffs have adhered to 
tactics designed to delay and hinder Atlas in its effcrts 
to have reasonable and appropriate discovery. Dismissal 
on this record is clearly within the limits of permissible 
discretion. 


4 
CONCLUSION 


The lower court did not abuse its discretion in sustaining 
the pre-trial examiner’s decision and its decision should 


be affirmed. 
Respectfully submitted, 


Marx B. Saxpcrounp, Esa. 

Rocer F. Lewis, Eso. 
Amram, Hann, Sunptun & SaNDGROUND 
700 Colorado Building 
Washington, D. C. 20005 


Counsel for Defendant Atlas Subsidi- 
aries of Delaware, Inc. 


